common
sense’

September 26, 2022

Federal Trade Commission
Office of the Secretary

600 Pennsylvania Avenue NW
Washington, D.C. 20580

Re: Comment on FTC Endorsement Guides, P204500

Common Sense Media (Common Sense) appreciates the opportunity to comment on the Federal
Trade Commission’s (Commission) proposed changes to its Guides Concerning the Use of
Endorsements and Testimonials in Advertising (Advertising Guides). Common Sense is the nation’s
leading independent nonprofit organization dedicated to helping kids and families thrive in an
increasingly digital world. We provide unbiased information, sound advice, and innovative tools
to help keep kids safe online. As a trusted resource, we empower parents, teachers, and
policymakers to ensure that the power of media and technology is a positive force in children’s
lives.

. Recommendations

Though we applaud the Commission for amending the Advertising Guides—last substantively
updated in 2009'—we recommend more aggressive measures to protect kids and teens.
Specifically, we urge the Commission to ban targeted advertising and influencer marketing for
kids and teens.

Stronger protections, such as these, are critical to addressing recent innovations. Now that many
in-person activities have moved online, there is a growing interest in and trend toward
transforming online activities into fully immersive experiences. Firms such as Sony, Samsung,
Google, Microsoft, and Apple are deploying emerging technologies (e.g., augmented reality and
virtual reality) to create these immersive experiences in the “metaverse.”? According to
Facebook, “The Metaverse is the next evolution of social connection and the successor to the
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mobile internet” that “will allow [individuals] to explore virtual 3D spaces where [they] can
socialize, learn, collaborate and play.”®

In addition to tech developments, there have been other dramatic changes since the Advertising
Guides were last updated:

e There are more online platforms, and platforms have expanded their product and
service offerings. Instagram and Pinterest came online in 2010, followed by Snapchat and
Twitch in 2011. In 2012, Snapchat added a video sharing feature and Instagram did the
same in 2013. Musical.ly came online in 2014, merged into TikTok in 2018, and has now
reached 1 billion in monthly users;*

e More children are exposed to media and tech at a young age. In 2011, less than 10
percent of families with children under 8 years old owned a tablet device.> By 2017, this
figure skyrocketed to 78 percent.® In fact, today’s kids are much more likely to have their
own tablet (roughly 40 percent in 2017, compared to less than 1 percent in 2011)” and
their own a cell phone (about 50 percent of kids ages 10 to 11 years in 2019,2 compared
to 35 percent in 2010).7

e More kids and teens use social media. In 2009, about 55 percent of 8th graders and 65%
of 12th graders connected online almost every day.'° By 2016, these figures jumped to
75% and 85%, respectively.!!

The pandemic only accelerated this digital transformation. In the spring of 2020, over 80 percent
of U.S. public school teachers reported that all or some of the classes they normally taught in
person were moved online to distance learning formats.'? While students have largely returned
to in-person learning, many schools have opted to continue offering distance learning options,
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suggesting that remote learning may be here to stay.'® At least several hundred of the nation's
13,000 school districts established virtual schools in the 2020-2021 academic year as students
started returning to the classroom.'* In other words, kids and teens are often a captured
audience, making developments in advertising technology particularly problematic.

Il Children need protections from unfair and deceptive marketing practices.

It is well established that an individual’s brain is not fully developed until the age of twenty-
five,’> and individuals do not develop key critical thinking skills and impulse inhibition until closer
to adulthood. Without these cognitive abilities, individuals lack the advertising literacy needed to
critically process advertising. This is precisely why children—and not adults—are particularly
susceptible to unfair and deceptive advertising practices.

Studies make clear that kids and teens cannot distinguish between an ad and content:

e Children younger than 4 to 5 years old are incapable of distinguishing ad content, even
when marketers use separation devices such as “We will be right back.”*¢

e Children approaching 4 to 5 years old begin perceiving a categorical distinction between
commercials and programming, but this depends on the basis of affective or perceptual
cues.'’

e Children up to 8 years old generally cannot identify ads and do not recognize the
persuasive intent behind them.*®

e Children and teens, ages 12 to 15 still have trouble identifying ads and recognizing the
persuasive intent,!” indicating that older children are also susceptible to unfair or
deceptive marketing practices.
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Put simply, adults and children view ads differently.?® Children’s lack of cognitive abilities means
they cannot understand an ad's message in the same way adults can.?! Unlike adults, children
cannot distinguish between commercial and noncommercial content or understand the
persuasive intent behind an ad. Therefore, kids—by their very nature—need protections against
advertising, even more so when firms use digital marketing.

. In today’s digital world, protections must address the use of advanced marketing tools
and the ubiquitous nature of advertising that is targeted at kids and teens.

There are generally two types of advertising, traditional and digital. Traditional marketing refers
to commercial messages distributed to a broad audience where businesses push a specific
product or service to a large audience.?? Such ads do not try to hide their commercial intent and
tend to interrupt regular content, like commercials on television and radio. In contrast, digital
advertising blurs the line between ad and content, making it even more difficult for children to
distinguish between the two. In fact, the new and heavily integrated advertising formats are
difficult even for many adult consumers to recognize and understand.?®

A. Digital marketing is on the rise.

In the last ten years (2012 to 2021), the total worldwide advertising spend on children increased
from $3.5 billion to $4.6 billion. Notably, traditional advertising decreased during the same time
period.?* Thus, the entire growth in advertising is attributable to digital advertising, which
skyrocketed to $1.7 billion from $300 million.?°> As digital advertising presents even more
difficulty for kids and teens, this trend is particularly problematic.

There are generally three categories of digital advertising: (1) behavioral profiling and targeted
advertising; (2) content advertising; and (3) influencer marketing. Each is addressed in turn.

1. Behavioral Profiling and Targeted Marketing

When kids and teens are online, they involuntarily produce continuous data about themselves.
With advancements in computing power and artificial intelligence (namely, machine learning),
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firms track children’s activities online, collecting millions of data points to make inferences about
them. They use these inferences to create a behavioral profile for each child. Then, based on
these profiles, marketers create any number of ads, with each customized to appeal to a group of
kids with similar profiles. Most children are not aware that ads may be tailored to them, and
researchers have concluded that they are even less equipped to identify targeted ads compared
to traditional ads.?®

2. Content Marketing

With advancements in technology, marketers now have the ability to embed ads into content.
Industry even has a new name for it: content marketing. Here, advertising disguises its
commercial nature by creating content such as inspirational stories, helpful articles, or funny
memes that attract consumers’ attention.?” Though the connection to the advertised product or
service may not be obvious (there is no express directive to the consumer to make a purchase),
the intent is to drive consumer action.

For example, the supermarket Aldi creates and posts a meme referencing a popular TV show on
social media. When platform users find the meme entertaining, they “like” it and share it with
their social media connections and may now have a good impression of Aldi, leading them to
shop there. Moreover, when the users’ connections see that someone they know has “liked” the
meme, odds are they will “like” the meme too and have a good impression of Aldi as well. A 30-
second commercial on television or radio simply does not have the potential reach that content
marketing offers.?®

A form of content marketing is “advergames.” Here, a firm partners with video game developers
to design a game that seamlessly incorporates elements of the firm’s product service into
gameplay.?’ While firms have been using advergames since the early 1990s to raise brand
awareness and increase engagement with consumers, social media has made these games more
effective.®® For example, in 2013, Chipotle released a short film and a mobile advergame called
“The Scarecrow.”
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The restaurant chain incentivized players to explore four worlds and twenty levels with a buy-
one-get-one-free offer. Tech outlets recognized the ad campaign as the “future of
advergaming.”*!

3. Influencer Marketing

In addition to relying on traditional celebrities (e.g., actors and singers) to endorse a product,
marketers deploy “influencers.” These individuals are popular online content creators who have
developed a large social media following. Influencers post videos of themselves unboxing a new
product, or "vlog" about their daily lives where they can be seen using the product. Viewers
often consider influencers' videos and social media posts to be regular electronic word of mouth
(rather than ads), and find their recommendations to be highly trustworthy. According to the
2017 report from the United Kingdom communications regulator Ofcom, 38 percent of 12 to
15-year-olds are not aware that influencers may be paid to include a product or brand in their
vlog.32 Thus, it may be even more difficult for teenagers to identify this type of advertising in
practice.3®

Generally, influencers are viewed as peers, and therefore, must be honest and sincere.®*
Numerous studies have shown that consumers generally perceive content produced by
laypersons as more trustworthy than content produced by experts or traditional celebrities.
Thus, using influencer marketing is more effective and likely to lead to attitude changes.®

Kids and teens are particularly susceptible to influencer marketing because they are often seen
as more personable and relatable than traditional celebrities. Children tend to build a special type
of relationship with their favorite influencers: they admire them, consider them to be their
friends, imagine being part of their social world, and value their advice.3® This can make children
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more subconsciously persuaded by this advertising, and then adopt the attitudes and behaviors
of the influencers.®” One survey found that influencers on YouTube, Instagram, and Snapchat
impact children and teens' purchases more than celebrities and athletes.®® Their sway works
quickly as well: More than one-third of influencer-led purchases in the youth and family category
are same-day purchases, while another quarter of purchases occur within a few days.*” Nielsen
data shows that more than three-quarters of kids trust YouTubers' recommendations on what to
buy over commercials.*°

B. Marketing that blurs the line between ad and content harms children and
families.

Kids and teens should be protected from exposure to digital advertising for unhealthy foods and
other products. One well-documented harm is the relationship between food ads and unhealthy
eating habits. For example, a U.S. study found that playing food-branded advergames increased
children's consumption of unhealthy snack foods, compared to playing non-food advergames and
advergames featuring healthy foods.*! A study of Australian children ages 10 to 16 found that
when kids watched food-branded YouTube video content and saw their favorite food brands
advertised, they consumed more unhealthy food and drinks.*? In a 2019 survey, one in four
teens first learned about vaping, predominantly through targeted ads and sponsored content
while on social media.*® In a 2016 report, middle school students were shown to be three times
more likely and high schoolers two times more likely to use e-cigarettes than their peers when
they routinely saw ads for the product online.**

Advertising may also harm children’s mental health by affecting their body image and self
esteem. Marketing firms and influencers often push popular diet products like detox teas, some
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of which the Commission has fined for making deceptive weight loss and health claims.*> Such
advertising, often promoted by influencers like the Kardashians with a specific desired body
type, prey on the vulnerabilities of young people, particularly young girls.#

Families suffer as well. Kids often pressure their parents or other family members to purchase an
advertised product, which can lead to family conflict. One study examining children ages 4 to 10
and their families found that children who watch unboxing videos are more likely to ask their
parents to buy the products they see in the videos, and are more likely to throw a tantrum when
parents refuse.*’

C. Disclosures are generally inadequate protections for children, and even more so
with digital advertising.*®

Common Sense believes that the FTC's proposed mandated disclosures in section 255.5, if
finalized, may be inadequate. According to the Persuasion Knowledge Model, which explains
how individual’s persuasion knowledge influences their responses to persuasion attempts,*
advertising literacy is not triggered until consumers first recognize that the image is an
advertisement.’® Thus, advertising disclosures are ineffective if individuals cannot recognize that
an image is an ad. Put another way, for a disclosure to be effective, the consumer must first see
and take notice of it.

Research shows, however, that adults often do not notice advertising disclosures,’* and it is even
more difficult for young people to see and remember disclosures than adults. Moreover, many
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children are too young to read or have limited reading abilities, and are more easily distracted,
especially when they find the content appealing.

Studies also show that preteens and teens do not notice or remember disclosures. For example,
one study looking at the effectiveness of sponsorship disclosures on children, ages 10 to 16,
found that most did not notice the disclosure or mention it in interviews with researchers until
they were asked questions about it.>? In another study, the majority of participant children, ages
8 to 12, stated they did not recall seeing a disclosure in the video despite having been shown
one that lasted ten seconds in large white letters on a black background.>3

Even if preteens and early teenagers notice and remember a disclosure, many studies show that
disclosures do not help them activate their advertising literacy, and thus, are unable to critically
think about the ad or the persuasive intent behind it. One study examining how age and
disclosures of sponsored influencer videos affect adolescents' knowledge of persuasion found
that only older teenagers ages 15 to 16 years old may become more critical after seeing a
disclosure.>* This is likely because early adolescence is characterized by "concrete thinking and a
lack of linking present actions to future results," while older teens have a better understanding of
their actions and are more experienced in engaging in more complex thinking processes.>® This
enables older teens to better link advertising to bias and misleading information, and see
negative consequences for the brand and influencers as causers of this bias.>® Younger teens are
also peaking in their sensitivity toward affective stimuli, such as influencer content,>” which limits
their stop and think response, a necessary mechanism to trigger critical attitudes towards
advertising.”® Notably though, regardless of the participant's age, even when participants
recognized the persuasive intent through the disclosure, their purchase intentions of the product
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advertised did not change - meaning they were not any more or less likely to buy the product.®?
This suggests that the disclosure did not make the viewers any more skeptical about the content.

Another study that tested the effect of advertising disclosures on sponsored Instagram story
content on high school girls found that while disclosures helped the participants to recognize the
advertising in the Instagram stories, neither of the tested ad disclosure types triggered the girls'
skepticism toward the sponsored content.®°

Disclosures can even be counterproductive. Studies also demonstrate that when people have a
parasocial relationship or identify with an influencer, they are less likely to defend themselves
against stealth marketing from that influencer.®* Many young people find influencers
trustworthy, and disclosures can make them appear even more trustworthy to them.®? This can
make them even more vulnerable to advertising by increasing advertisement clicking and buying
behavior.%®

V. The Commission must take more aggressive measures to protect kids and teens.
Common Sense urges the Commission to:

e Ban targeted advertising. Tailoring ads to children—potentially based on incorrect
inferences—decreases their autonomy by shaping interests and encouraging them to
engage in more of the same behaviors instead of exploring a range of interests.®*

e Ban influencer marketing. Product endorsements by content creators should be
prohibited, regardless of whether the creator issues a disclosure. Children should not be
bombarded by content like Ryan's World's YouTube channel where now 10-year-old Ryan
has for years reviewed popular toys for his 33.4 million subscribers.®> Nearly 90 percent
of his videos have included at least one paid product recommendation aimed at
preschoolers.®®
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We also recommend that the Commission provide detail explaining how children are vulnerable
by adding the following bolded sentences to section 255.6.

Endorsements in advertisements addressed to children may be of special concern because of
the character of the audience. Children are more susceptible to endorsements in advertising
because their ability to identify an advertisement and recognize the persuasive intent of
advertising gradually develops as they grow older. This can prevent them from thinking
more critically about the advertisement than an adult would. Practices which would not
ordinarily be questioned in advertisements addressed to adults might be questioned in such
cases.

We urge the Commission to include in section 255.6 the following examples as advertising
practices that raise special concern to children:®’

e Sponsored videos, where the influencer is paid to promote a specific product or service.
This example can elaborate on how children are especially more vulnerable to this type of
advertising because they see influencers as trustworthy and often have parasocial
interactions with them;

e Unboxing videos, where the influencer may not necessarily be paid to create, but are still
overly commercial in nature and can sway kids to want the product being unboxed; and

e Advergames used to entertain kids, where the commercial content is paired with the
emotional experience of playing a game or winning a reward.%®

Additionally, we would like to reiterate the following policy recommendations from our 2020
comments:®?

e Ban endorsements for unhealthy food and drinks to children and teens. The literature
linking advertising with obesity is strong, and children are more likely to be swayed to
want a particular food or drink when their favorite influencers feature them.

e Prohibit companies, content creators, and hosts from rewarding children and teens for
ad viewing. In-app advertising has become a form of content consumption in itself, with
apps offering in-app rewards in exchange for viewing ads.”® While advertising can help
app developers provide games to children for free, we should be pushing for children to
view less ads, not more. Viewing ads should not be linked to rewards such as gameplay
items or game advancement, which can encourage children to spend more time playing
the game and further blur the line between what is part of the game and what is
advertising.

%7 The Commission should lay out examples of embedded advertising practices harmful to children in
Section 255.6 similar to how section 255.5 lays out examples of material connections that should be
disclosed.

68 Common Sense Comments supra note 20, at 3, 6.

62 Common Sense Media Comments supra note 20.

70 Victoria Adkins, Marisa Meyer, Yuan Nalingna, Heidi M. Weeks, Yung-Ju Chang, Jenny Radesky,
Advertising in Young Children's Apps: A Content Analysis, 40 J. of Developmental & Behavioral Pediatrics
1, 32-39 (2019).
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V.

e Look to state and international best practices to model advertising and platform design

regulations. Other countries such as Norway and the United Kingdom and the state of
Quebec are more proactive and stringent in regulating advertising practices directed at
children.”? Since we submitted our 2020 comments, the United Kingdom passed the Age
Appropriate Design Code, which went into effect in September 2021 and requires
companies to design platforms likely to be accessed by children with their best interests
in mind. Additionally, California, which has been a leader in technology policy since it
passed the nation's first comprehensive state privacy law, just passed its Age-Appropriate
Design Code Act. Both laws prohibit a company from profiling a child by default, and only
allow profiling if the platform has appropriate measures in place to protect children from
harm. Such requirements would help minimize the amount of targeted ads children see
online.

Conclusion

Advertising has become ubiquitous and digital advertising in particular makes it more difficult for
children to identify and critically assess ads. Protecting kids and teens from such unfair and
deceptive marketing practices requires the Commission to take more aggressive measures.

We look forward to working with you to protect kids and teens in a digital world.

Respectfully submitted,

/s/ Jolina Cuaresma

Jolina Cuaresma, Senior Counsel, Privacy and Technology Policy
Common Sense Media

/s/ Irene L
Irene Ly, Policy Counsel
Common Sense Media

71 Common Sense Media comments supra note 20.
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